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Thi s case highlights the highly insensitive and apathetic
attitude harboured by sonme of us, living a nornal healthy life,
towards those unfortunate fell owmren who fell victimto sone
i ncapacitating disability. The facts of the case reveal that
officers of the Punjab State Electricity Board were quite aware
of the statutory rights of appellant No.1 and their corresponding
obligation yet they denied himhis | awmful dues by neans that
can only be called disingenuous.

The facts of the case are brief and are all taken fromthe
(Reply) Affidavit filed on behalf of the Punjab State Electricity
Board and its officers (the respondents in the appeal).

Appel l ant No.1 joined the respondent Board on July 19, 1977,
on ad-hoc/work-charged basis. His services were regularized as
an Assistant Lineman on June 16, 1981. Wile in service he
becanme totally blind on January 17, 1994 and a certificate to
that effect was issued by the civil surgeon, Faridkot.

Here, it may be noted that the rights of an-enpl oyee who
acquires a disability during his service are protected and
saf eguarded by Section 47 of the Persons with Disabilities
(Equal Opportunities, Protection of R ghts and Ful
Participation) Act, 1995. Section 47 reads as foll ows :
\02347. Non-di scrimnation in Government
enpl oyments V026 (1) No establishnent shal
di spense with, or reduce in rank, an enpl oyee who
acquires a disability during his service:

Provided that, if an enpl oyee, after
acquiring disability is not suitable for the post he
was hol ding, could be shifted to some other post
with the sane pay scal e and service benefits :

Provided further that if it is not possible to
adj ust the enpl oyee agai nst any post, he may be
kept on a supernumerary post until a suitable post
is available or he attains the age of superannuation
whi chever is earlier

(2). No pronotion shall be denied to a person
nerely on the ground of his disability.

Provi ded that the appropriate CGovernnent
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may, having regard to the type of work carried on

in any establishnment, by notification and subject to
such conditions, if any, as may be specified in such
notification, exenpt any establishnment fromthe
provi sions of this section.\024

It may further be noted that the inport of Section 47 of the Act
was considered by this court in Kunal Singh vs. Union of India
& Anr. [2003 (4) SCC 524] and in paragraph 9 of the decision

it was observed and held as follows :

\ 023Chapter VI of the Act deals w th enmpl oynent

relating to persons with disabilities, who are yet to

secure enploynment. Section 47, which falls in

Chapter VIII, deals with an enpl oyee, who is
already in service and acquires a disability during
his service. |t must be borne in nmind that Section

2 of the Act has given distinct-and different
definitions of \023disability\024 and \023person with
disability\024. It is well settled that in the sane
enactment if two distinct definitions are given
defini ng a word/ expression, they nust be

under st ood accordingly in terns of the definition

It nust be renenbered that a person does not

acquire or suffer disability by choice. " An

enpl oyee, who acquires disability during his

service, is sought to be protected under Section 47
of the Act specifically. Such enpl oyee, -acquiring
disability, if not protected, would not only suffer
hi nsel f, but possibly all those who depend on him
woul d al so suffer. The very frame and contents of
Section 47 clearly indicate its mandatory nature.

The very opening part of the section reads \023no

est abl i shnent shall dispense with, or reduce in

rank, an enpl oyee who acquires a disability

during his service\024. The section further provides
that if an enpl oyee after acquiring disability is not
suitable for the post he was holding, could be
shifted to some other post with the same pay scal e
and service benefits; if it is not possible to adjust
the enpl oyee agai nst any post he will be kept on a
supernumerary post until a suitable post is
avai l abl e or he attains the age of superannuation

whi chever is earlier. Added to this no pronotion
shal | be denied to a person nerely on the ground

of his disability as is evident from sub-section(2)
of Section 47. Section 47 contains a clear

directive that the enpl oyee shall not dispense w th
or reduce in rank an enpl oyee who acquires a
disability during the service. In construing a

provi sion of a social beneficial enactnment that too
dealing with disabl ed persons intended to give

them equal opportunities, protection of rights and
full participation, the view that advances the object
of the Act and serves its purpose must be preferred
to the one which obstructs the object and paral yses
the purpose of the Act. Language of Section 47 is
plain and certain casting statutory obligation on
the enpl oyer to protect an enpl oyee acquiring

di sability during service.\024

(Enphasi s added)

After the Act canme into force with effect from Decenber
7, 1996 (vide S.0O 107(E) dated 7th February, 1996), the
CGovernrent of Punj ab, Departnent of Personnel and
Admi ni strative Refornms, issued a letter dated Septenber 24,
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1996 directing all the heads of departnments to conply with
Section 47 of the Act. The Punjab State Electricity Board too
adopted the Government letter under its Circular No.6/97, dated
February 17, 1997.

In view of Section 47 of the Act and the Circulars issued
by the State Government and the Board it is clear that
notw t hstanding the disability acquired by the appellant the
Board was |egally bound to continue himin service. But on
behal f of the respondent it is stated that the di sabl ed enpl oyee
hi nsel f wanted to retire fromservice and, therefore, the
provi sions of Section 47 had no application to his case. Here it
needs to be made clear that at no stage any plea was raised that
since the appellant was declared conpletely blind on January
17, 1994 he was not covered by the provisions of the Act that
cone into force on February 7, 1996. Such plea can not be
rai sed because on February 7, 1996 when the Act cane into
force the appell ant was undeniably in service and his contract of
enpl oyment. with the Board was subsisting. H s case was,
therefore, squarely covered by the provisions of the Act.

Conmi'ng - now to the reason assighed by the Board to deny
hi mthe protection of Section 47 of the Act, it is stated on
behal f of the respondents that he renai ned absent from duty
wi t hout any sanctioned | eave from January 18, 1994 to March
21, 1997. He was directed by the Executive Engineer to resume
duties vide Menp No. 412, dated March 16, 1994 and Meno
No. 6411, dated August’ 4, 1994. He, however, failed to report
for duty and on Septenber 13, 1994, a charge sheet was issued
initiating disciplinary proceedi ngs agai nst hiim for gross
m sconduct under regulation 8 of ‘the Punjab State Electricity
Board Enpl oyees Puni shment & Appeal Regul ation 1971.

The matter appears to-have |ain dornmant for sonmetine
and then it is stated that the appellant by his letter dated July 17,
1996 requested the Board to retire himfromservice. " As a
matter of fact by this letter the appellant sought to explain his
absence fromduty and requested that his w fe night be
enployed in his place. But it was nade the basis for denying
the appellant his |lawmful dues. Since the whole case of the
respondents is based on this letter it would be appropriate to
reproduce it in ful
\ 023Sir,

| explain as under the subject cited unnatura
happeni ng which | net,

When | was returning hone after performng
ny duty on 17-1-94 then vision of ny eyes
| essened suddenly. | got treatnent from far and
near for eye-sight/lessening of vision of ny eyes.
But | becane conpletely blind. Now | cannot

performny hard work duty. | want to retire from
service. | may be retired and ny wife may be
provided with suitable job against nme. Yourself
will be genesis to ne.\024

(Enphasi s added)

At this stage sone internal correspondences took place between
the officers of the Board over the question howto deal with the
appellant. On July 10, 1997, the Seni or Executive Engi neer

(OP) Division, Malout wote to the Deputy Chief Engineer
Qperation Circle, Miuktsar, asking for instructions in the matter.
Par agraphs 2, 3 and 4 of the letter are relevant and are
reproduced bel ow :

\0232) As per report of Medical Board the official is

unfit for duty, he cannot performany duty.

3) But as per instructions contained in Punjab
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Government Meno No. 17/ 16/94-5 PP-1/6546

adopted by PSEB vide its Crcular No.6/97 the
official/officer it (sic is) not to be retired from
servi ce who becone di sabl e during service

4) The official has represented that he may be
retired fromduty and his wife be provided with
suitable job.\024

The Seni or Executive Engi neer received the reply fromthe
Secretary of the Board vide letter dated February 17, 1998 in
whi ch he was advised as follows :

\023It is advisable to retire the official as per rules

and regul ations of the Board if the enployee is not

otherwi se interested intaking the benefit of

Boar d\ 022s Circul ar No. 6/97.

For the purpose of clarification as to whether

enpl oyee i's entitled to the benefits, otherw se

adm ssi bl'e under rul es/regul ations of the Board in
preference to Benefits admissible under Crcular

No. 6/97, if he so desires, can be obtained fromthe
O fice concerned which issued said circular.\024

Later on, the charge-sheet issued agai nst the appellant was
wi t hdrawn by the Senior Executive Engineer vide Ofice Oder
No. 14, dated January 13, 1999 and t he appellant was asked to
submit | eave application for the period of absence.

Next in seriesis a letter, dated Novenmber 15, 1999, from
the Director/I R PSEB, Patiala to the Senior Executive
Engi neer, (OP) Division, Malout. 1In this letter it was stated as
follows :
\023As per cited subject it is made clear that
enpl oyee who is blind shall not be retired as per
i nstructions of the Board. But is (sic. if) such
enpl oyee hinsel f nake request for retirenment then
he can be given retirenment on nedical ground.\024

Finally, the Senior Executive Engineer, issued Ofice O der

No. 559, dated Decenber 14, 1999, by which the appel lant was
relieved fromservice with effect fromMarch 21, 1997 (the date
of issuance of Medical Certificate) as per Rule 5.11 of G vi
Services Rules-Vol.Il.

It appears that the appellant protested agai nst the action
of the Board in relieving himfrom service and nade
representations. The representations, it seens, were forwarded
to the superior authorities and the Board\022s deci sion was
conmuni cated to the Senior Executive Engineer vide letter
dat ed February 18, 2000 fromthe Director/IR PSEB, Patiala.
The contents of the letter are as follows :

\023Wth regard to cited subject it is made cl ear that
there are instructions of the Board on which blind
enpl oyee is not liable to be retired. But in the case
of Shri Bhagwan Dass ALM advice of retirenent

was given as he hinself nade request for his
retirement on Medical Ground. So the case of this
enpl oyee is not likely considered for his rejoining

of duty.\024

The appellant then filed an affidavit before the concerned

officers. A copy of the affidavit is at Annexure R-12 to the
respondents\ 022 affidavit. In the affidavit he pathetically pl eaded
that he had no know edge about the Rules of the Electricity

Board and represented for retirement unknowi ngly. He further

stated that when he cane to know that there was no need for
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retirement for those who were disabled during service he again
represented that he mght not be retired and might be retained in
service as per the instructions of the departnent. The affidavit
di d not evoke any response but the severance was conpl eted by
maki ng paynent of his term nal dues.

The di sabl ed enpl oyee then approached the Punjab &
Haryana High Court in Cvil Wit Petition No.12534 of 2004
seeking relief in terms of section 47 of the Act and the Circulars
i ssued by the State Governnent and the Board in its
furtherance. In the wit petition he was joined by his son
appel l ant No. 2, and an alternative relief was sought for
enpl oyment of his son in his place. Unfortunately, before the
Hi gh Court it was the second relief that canme into focus and the
Hi gh Court dismissed the wit petition by a brief order referring
to the decision of this Court in Uresh Nagpal vs. State of
Haryana [1994 (3) SCT 174] . In the Hi gh Court order there is
no mention of Section 47 of the Act and the disabl ed
enpl oyees\ 022 claimright on that basis. Against that order this
appeal is preferred in which the disabl ed enpl oyee agitates his
rights on the basis of Section 47 of the Act.

Fromthe material s brought before the court by none
ot her than the respondent-Board it is manifest that
notwi t hstanding the clear and definite | egislative mandate some
of ficers of the Board took the viewthat it was not right to
continue a blind, useless man on the Board\022s rolls and to pay
himmonthly salary in return of no service. « They accordingly
persuaded each other that the appellant had hi nsel f asked for
retirement from service and, therefore, he was not entitled to the
protection of the Act. The only material on the basis of which
the officers of the Board took the stand that the appellant had
hi nsel f nmade a request for retirenment on nedi cal grounds was
his letter dated July 17, 1996. The letter was witten when a
charge sheet was issued to himand inthe letter he was trying to

explain his absence fromduty. Inthis l'etter he requested to be
retired but at the same tinme asked that his wi fe shoul d be given
a suitable job in his place. In our viewit is inpossible to read

that letter as a voluntary offer for retirenment.

Appel lant No.1 was a C ass |V enployee, a Linenman. He
conpletely lost his vision. He was not aware of -any protection
that the | aw afforded hi mand apparently believed that the
bl i ndness woul d cause himto | ose his job, the source of
livelihood of his famly. The enornous nental pressure under
whi ch he woul d have been at that time is not difficult to
imagine. In those circunstances it was the duty of the superior
officers to explain to himthe correct |egal position and to tel
hi m about his legal rights. Instead of doing that they threw him
out of service by picking up a sentence fromhis letter,
conpl etely out of context. The action of the concerned officers
of the Board, to our mnd, was deprecatable.

We understand that the concerned officers were acting in
what they believed to be the best interests of the Board. Stil
under the old nmind-set it would appear to themjust not right
that the Board shoul d spend good noney on someone who was
no | onger of any use. But they were quite wong, seen from
any angl e. From the narrow point of view the officers were
duty bound to followthe law and it was not open to themto
allow their bias to defeat the lawful rights of the disabled
enpl oyee. Fromthe |arger point of viewthe officers failed to
realise that the disabled too are equal citizens of the country and
have as much share in its resources as any other citizen. The
denial of their rights would not only be unjust and unfair to
themand their fanmlies but would create |arger and graver
problens for the society at large. Wat the law permts to them
is no charity or largess but their right as equal citizens of the
country.
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In light of the discussions nade above, the action of the
Board in terminating the service of the disabl ed enpl oyee
(appellant No.1) with effect from March 21, 1997 nust be held
to be bad and illegal. In view of the provisions of Section 47 of
the Act, the appellant rmust be deened to be in service and he
woul d be entitled to all service benefits including annua

increnents and pronotions etc. till the date of his retirenment.
The anmount of terminal benefits paid to himshould be adjusted
agai nst the amount of his salary from March 22, 1997 till date.

I f any bal ance remains, that should be adjusted in easy nonthly
installments fromhis future salary. The appellant shal
continue in service till his date of superannuation according to
the service records. He should be reinstated and all due
paynments, after adjustnents as directed, should be made to him
within six weeks fromthe date of presentation of a copy of the
j udgrment before the Secretary of the Board.

In the result the appeal is allowed with costs quantified at
Rs. 5, 000/ -.




